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Intel Should Show Foreign Docs: Special Master

By Erik Larson, erik.larson@portfoliomedia.com

Monday, December 18, 2006 --- The special master overseeing discovery in
the antitrust suit between Intel Corp. and Advanced Micro Devices Inc. has
asked the court to force Intel to produce documents containing evidence of
alleged foreign misconduct.

The report and recommendation, filed Dec. 15, was a boon for AMD in its
effort to frame Intel's overseas business dealings and sales transactions for
so-called x86 microprocessors as monopolistic and exclusionary.

The special master, Vincent Poppiti, based his decision on the global reach
of the technology, noting that about 68% of the total worldwide production of
computers powered by x86 microprocessors are sold to non-U.S. customers.

Such evidence of foreign exclusionary conduct is essential for AMD to
demonstrate that Intel has violated U.S. antitrust laws, according to a
statement issued by AMD.

Intel is expected to file its opening brief by December 27 and parties will
convene in court before U.S. District Judge Joseph J. Farnan on January 12.
The Judge will issue his final ruling on this matter following the hearing.

The special master agreed with AMD's assertion that evidence of coercion
and other illicit conduct aimed at Intel's customers outside the United States
is relevant to show that Intel foreclosed AMD from the U.S. export and
domestic markets, according to AMD.

"We are encouraged that the special master recognizes the importance of
obtaining all evidence of Intel's wrongdoing, regardless of where it occurs, to
demonstrate the impact it has had on AMD's domestic and export business,”
AMD said in a statement.

In its motion to compel the discovery, AMD argued that Judge Farnan’s
decision in September to preclude AMD from pursuing damages based on
certain foreign sales didn’t preclude it from discovery on foreign conduct.

AMD is seeking damages related to lost sales to domestic customers of
microprocessors regardless of the product’s origin and for lost sales of
American-made microprocessors to foreign customers.

AMD originally filed its motion to compel at the end of October, and Intel filed
opposition papers on Nov. 13.
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AMD argued in its complaint that the loss of sales to foreign customers led to
AMD’s decision not to spend $500 million on a manufacturing facility in
Texas, which led to AMD’s exit from microprocessor manufacturing in the
United States.

But Judge Farnan granted the defendant's motion to dismiss the foreign
commerce claims after ruling AMD hadn’t satisfied the Foreign Trade
Antitrust Improvements Act’s requirement that the challenged conduct have a
direct impact on U.S. commerce.

According to AMD, a complete record of Intel's allegedly exclusionary and
anti-competitive practices is integral to AMD having “a fair chance” to prove
its case.

Intel's foreign conduct is relevant to AMD’s foreign commerce claims
because a seller needs to show that it was prevented from selling to foreign
buyers to demonstrate harm to the seller's export business, according to
AMD.

In its original complaint, AMD had alleged that Intel had a direct impact on its
ability to sell its products to foreign customers, thus restraining its U.S.-based
business as well as its export business.

Intel’s opposition papers noted that that AMD is pursuing claims over Intel's
foreign conduct before Japanese courts, as well as European and Korean
competition authorities. These venues, Intel argued, are the appropriate
forum for AMD’s complaints about Intel’s foreign conduct.

AMD is represented in this matter by attorneys with O’'Melveny & Meyers
LLP. Intel is represented by attorneys from Howrey LLP and Gibson Dunn &
Crutcher LLP.

The case is Advanced Micro Devices Inc. v. Intel Corporation et al., case
number 05-441, in the U.S. District Court for the District of Delaware.
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